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the MAC regulation, the amount which is
recognized for reimbursement or payment
purposes for any drug purchased under the
terms of the contract shall not exceed the
lowest of:

(1) The maximum allowable cost of the
drug, if any, established in accordance with
19.5 of the MAC regulation plus a reasonable
dispensing fee;

(2) The acquisition cost of the drug plus a
reasonable dispensing fee; or

(3) The provider’s usual and customary
charge to the public for the drug; Provided,
That:

(i) The maximum allowable cost estab-
lished for any drug shall not apply to a brand
of that drug prescribed for a patient which
the prescriber has certified in his/her own
handwriting is medically necessary for that
patient; and Provided, further, That:

(ii) When compensation for drug dispensing
is included in some other amount payable to
the provider by the reimbursing or payment
program agency, a separate dispensing fee
will not be recognized.

(b) The Contractor agrees:

(1) To include the following solicitation
notification in all applicable solicitations is-
sued under this contract and to ensure that
subcontractors include it in any subsequent
applicable solicitation:

This acquisition is subject to the Maxi-
mum Allowable Cost (MAC) regulation set
forth in Part 19 to Subtitle A of Title 45 of
the Code of Federal Regulations.

(2) To include this clause, including this
paragraph (b), in all applicable subcontracts,
regardless of tier, awarded pursuant to this
contract.

(3) To include the furnished MAC deter-
mination or acquisition cost data in all ap-
plicable solicitations issued under this con-
tract and in all resultant subcontracts
awarded pursuant to this contract.

(End of clause)

PHS 352.280-4 Contracts Awarded
Under the Indian Self-Determina-
tion Act.

(@) Insert the following clauses in
cost-reimbursement contracts awarded
under the Indian Self-Determination
Act as described in subpart PHS 380.4.

CLAUSE NoO. 1—DEFINITIONS (JUNE 1977)

As used throughout this contract, the fol-
lowing terms shall have the meaning set
forth below:

(a) The term *“‘Secretary’” means the Sec-
retary, the Under Secretary, or any Assist-
ant Secretary of the Department of Health
and Human Services (HHS); and the term
“his/her duly authorized representative”
means any person, persons, or board (other

PHS 352.280-4

than the Contracting Officer) authorized to
act for the Secretary.

(b) The term ‘“‘Contracting Officer’” means
the person executing this contract on behalf
of the Government, and any other officer or
employee who is properly designated Con-
tracting Officer; and the term includes, ex-
cept as otherwise provided in this contract,
the authorized representative of the Con-
tracting Officer acting within the limits of
his/her authority.

(c) The term “‘Project Officer’” means the
person representing the Government for the
purpose of monitoring contract performance.
The Project Officer is not authorized to issue
any instructions or directions which effect
any increase or decrease in the cost of this
contract or which change the period of this
contract.

(d) The term ““Department’”’ means the De-
partment of Health and Human Services.

(e) Except as otherwise provided in this
contract, the term ‘‘subcontract’” includes
purchase orders under this contract.

(End of clause)

CLAUSE NO. 2—DISPUTES (JUNE 1977)

(a) Except as otherwise provided in this
contract, any dispute concerning a question
of fact arising under this contract which is
not disposed of by agreement shall be de-
cided by the Contracting Officer, who shall
reduce his/her decision to writing and mail
or otherwise furnish a copy thereof to the
Contractor. The decision of the Contracting
Officer shall be final and conclusive unless
within 30 days from the date of receipt of
such copy, the Contractor mails or otherwise
furnishes to the Contracting Officer a writ-
ten appeal addressed to the Secretary. The
decision of the Secretary or his/her duly au-
thorized representative for the determina-
tion of such appeals shall be final and con-
clusive unless determined by a court of com-
petent jurisdiction to have been fraudulent,
or capricious, or arbitrary, or so grossly er-
roneous as necessarily to imply bad faith, or
not supported by substantial evidence. In
connection with any appeal proceeding under
this clause, the Contractor shall be afforded
an opportunity to be heard and to offer evi-
dence in support of its appeal. Pending final
decision of a dispute hereunder, the Contrac-
tor shall proceed diligently with the per-
formance of the contract and in accordance
with the Contracting Officer’s decision.

(b) This “Disputes’ clause does not pre-
clude consideration of law questions in con-
nection with decisions provided for in para-
graph (a) above: Provided, That nothing in
this contract shall be construed as making
final the decision of any administrative offi-
cial, representative, or board on a question
of law.
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(End of clause)

CLAUSE NO. 3—LIMITATION OF COST (JUNE
1977)

(a) It is estimated that the total cost to
the Government for the performance of this
contract will not exceed the estimated cost
set forth in this contract and the Contractor
agrees to use its best efforts to perform all
work and all obligations under this contract
within such estimated costs. If at any time
the Contractor has reason to believe that the
costs which it expects to incur in the per-
formance of this contract in the next suc-
ceeding sixty (60) days, when added to all
costs previously incurred, will exceed sev-
enty-five percent (75%) of the estimated cost
set forth in the contract, or, if at any time
the Contractor has reason to believe that the
total cost to the Government, for the per-
formance of this contract, will be substan-
tially greater or less than the estimated cost
thereof, the Contractor shall notify the Con-
tracting Officer in writing to that effect, giv-
ing its revised estimate of such total cost for
the performance of this contract.

(b) The Government shall not be obligated
to reimburse the Contractor for costs in-
curred in excess of the estimated cost set
forth in the contract and the Contractor
shall not be obligated to continue perform-
ance under the contract or to incur costs in
excess of such estimated cost unless and
until the Contracting Officer shall have noti-
fied the Contractor in writing that such esti-
mated cost has been increased and shall have
specified in such notice a revised estimated
cost which shall thereupon constitute the es-
timated cost of performance of this contract.
When and to the extent that the estimated
cost set forth in this contract has been in-
creased by the Contracting Officer in writ-
ing, any costs incurred by the Contractor in
excess of such estimated cost prior to the in-
crease in estimated cost shall be allowable
to the same extent as if such costs had been
incurred after such increase in estimated
cost.

(End of clause)

CLAUSE NO. 4—ALLOWABLE CoST (JUNE 1977)

(a) Compensation for Contractor’s perform-
ance. Payment for the allowable cost, as
herein defined and as actually incurred by
the Contractor shall constitute full and com-
plete compensation for the performance of
the work under this contract.

(b) Allowable cost. The allowable cost of
performing the work under this contract
shall be the cost actually incurred by the
Contractor, either directly incident or prop-
erly allocable to the contract, in the per-
formance of this contract in accordance with
its terms. The allowable cost, direct and in-
direct, including acceptability of cost alloca-

48 CFR Ch. 3 (10-1-96 Edition)

tion methods, shall be determined by the
Contracting Officer in accordance with:

@)(1) “A Guide for Nonprofit Institutions
Establishing Indirect Cost Rates for Re-
search Grants and Contracts with the De-
partment of Health and Human Services,
HHS Publication OASC-5" or (ii) “A Guide
for Hospitals, Grants and Contracts with the
Department of Health and Human Services,
HHS Publication OASC-3,” or (iii) Subpart 1-
15.7 of the Federal Procurement Regulations
(41 CFR Subpart 1-15.7) if the contract is
with a state or local government agency, or
(iv) Subpart 1-15.4 of the Federal Procure-
ment Regulations (41 CFR Subpart 1-15.4) if
the contract is for the procurement of con-
struction or architect-engineer services.

(2) The terms of the contract.

(End of clause)

CLAUSE No. 5—NEGOTIATED OVERHEAD RATES
(JUNE 1977)

(a) Notwithstanding the provisions of the
clause of this contract entitled, ‘“‘Allowable
Cost,” the allowable indirect costs shall be
obtained by applying negotiated overhead
rates to bases agreed upon by the parties, as
specified below.

(b) The Contractor, as soon as possible, but
not later than six (6) months after the expi-
ration of each of the Contractor’s financial
years or such period as may mutually be
agreed upon by the Government and the Con-
tractor, shall submit to the Contracting Offi-
cer, with a copy to the cognizant audit agen-
cy, a proposed final overhead rate or rates
for that period based on the Contractor’s
cost experience during that period, together
with supporting cost data. Negotiation of
final overhead rates by the Contractor and
the Contracting Officer shall be undertaken
as promptly as practicable after receipt of
the Contractor’s proposal.

(c) Allowability of costs and acceptability
of cost allocation methods shall be deter-
mined in accordance with the applicable cost
principles set forth in paragraph (b)(1) of
Clause 4, as in effect on the date of this con-
tract, and the same hereby incorporated
herein by reference.

(d) The results of each negotiation shall be
set forth in an amendment to this contract,
which shall specify (1) the agreed final rate,
(2) the bases to which the rates apply, and (3)
the periods for which the rates apply.

(e) Pending establishment of final over-
head rates for any period, the Contractor
shall be reimbursed either at negotiated pro-
visional rates as provided in this contract or
at billing rates acceptable to the Contract-
ing Officer, subject to appropriate adjust-
ment when the final rates for that period are
established. To prevent substantial over or
under payment, the provisional or billing
rates may, at the request of either party, be
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